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REFUND

Question 1

Write a brief note on sanctioning of refund of customs duty under section 27(2) of the Customs
Act, 1962 under which refunds will not be credited to the consumer welfare fund.

(4 Marks) (Nov 2010)

Answer

In view of the provisions of unjust enrichment in the Customs Act, 1962, the amount found
refundable shall be credited to the Consumer Welfare Fund.

However, the amount of customs duty and interest found refundable, instead of being credited
to the Fund, is to be paid to the applicant if the amount is relatable to:-

(@) the duty and interest, if any, paid on such duty paid by the importer, or the exporter, as
the case may be, if he had not passed on the incidence of such duty and interest, if any,
paid on such duty to any other person;

(o) the duty and interest, if any, paid on such duty on imports made by an individual for his
personal use;

(c) the duty and interest, if any, paid on such duty borne by the buyer, if he had not passed
on the incidence of such duty and interest, if any, paid on such duty to any other person;

(d) the export duty as specified in section 26;
(e) drawback of duty payable under sections 74 and 75;

(f) the duty and interest, if any, paid on such duty borne by any other such class of
applicants as the Central Government may, by notification in the Official Gazette, specify

Note: Any four points may be given.

Question 2

The assessee had imported capital goods under a licence with a condition to fulfill an export
obligation within a certain time limit. The assessee failed to discharge the export obligation
within the said time limit. Consequently, the Department invoked the bank guarantee and
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realized the amount. However, subsequently the assessee was able to fulfill the export
obligation and the Department cancelled the bank guarantee. The assessee thereafter filed a
refund claim for the amount realized by invocation of the bank guarantee by the Department.
The Department rejected the refund claim on the ground that it was barred in terms of section
27 of the Customs Act, 1962 as the assessee had not been able to establish that the
incidence of duty had not been passed on by him to any other person. Examine briefly, with
the help of any decided case law, whether the stand taken by the Department is correct in law.

(5 Marks) (Nov 2009)

Answer

In CCus. (Exports) v. Jraj Exports (P) Ltd. 2007 (217) ELT 504 (Mad.), the High Court
observed that when the Department had accepted the fulfillment of export obligation, there
was no need to invoke the bank guarantee and retain the amount. The High Court opined that
the Department’s claim that refund had been time barred was not sustainable as furnishing of
bank guarantee in order to fulfil the export obligation could not be regarded as payment of
duty.

The High Court relied on the Supreme Court’s ruling in the case of Oswal Agro Mills Ltd. and
Another v. Asstt. Collector of Central Excise 1994 (70) ELT 48 (SC), wherein it was held that
furnishing of bank guarantee pursuant to an order of the Court would not be equivalent to
payment of excise duty. The furnishing of bank guarantee is only a security to safeguard the
interest of the Revenue. Applying the principle laid down in this case, the Court stated that
the requirement to establish that the duty incidence had not been passed on by the assessee
to any other person would also not get attracted since section 27 has no application to this
case. Therefore, the stand of the Revenue is not correct in law.
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